Within retentionist states, the transition to abolition will most likely occur as a result of elite political leadership and ordinary acts of resistance. Experience suggests that abolition of the death penalty is rarely the result of loud and explicit democratic politics, but is instead more often the product of counter-majoritarian, at times elite-driven judicial or political maneuvers. Abolition is rarely an issue that builds political capital for emerging leaders, but instead one that requires using existing political capital. Another important but rarely discussed factor that promotes abolitionist reforms are ordinary acts of resistance by those who are either knowingly or unconsciously uncomfortable with capital punishment or truly opposed to the death penalty. These men and women-a clerk at the county courthouse, an employee at the local police department, a secretary in the prosecutor's office, sometimes even a judge or law clerk-slow death penalty cases down and effectively undermine the machinery of death.

Neither of these two factors are especially good topics for elaboration since both take place below visibility. Yet they both play important roles and will likely push retentionist states at the cusp into the abolitionist camp, continuing the national and global trend toward greater abolition of the death penalty.
Is the United States on the road to abolition and, if so, by when will it have abolished the death penalty? The federal structure of the United States complicates the answer to these questions; nevertheless, recent trends in the United States and within the larger international community suggest that the country is headed toward abolition of capital punishment. In all likelihood, a number of retentionist states will converge toward abolition over the course of the next twenty years. The combination of this domestic shift and the legal and political pressure of the international community will likely result in the United States Supreme Court imposing a federal constitutional ban on capital punishment, at the latest, by the mid-twenty-first century. It is entirely reasonable to believe that even before then-by 2035 or 2040-there will be no or very few executions in the United States.
Recent statistics are extremely revealing. The United States witnessed significantly decreasing numbers of executions and capital sentences during the first decade of the twenty-first century-despite a continuing political shift toward crime-control policies, as evidenced by the steadily increasing rate of incarceration throughout the country. 1 The historical trends are reflected in the following graphs. The first reflects a steep decline in the number of executions in the first decade of the twenty-first century 2 :
1 Federal and state prison populations increased dramatically from under 200,000 persons in 1970 to more than 1.3 million in 2002. That year, our imprisonment rate rose above 600 inmates per 100,000 adults. With the inclusion of an additional 700,000 inmates in jail, the United States incarcerates more than two million people-resulting in the highest incarceration number and rate in the world, five times that of Britain and 12 times that of Japan. The numbers and rates have continued to increase during the first decade of the twenty-first century. See Harcourt 2007. 2 DPIC 2008 It is important to note that, of the 42 executions that were carried out in 2007, the state of Texas accounted for 26 (or 62%) of the total, and only nine other states participated in the statistic (Alabama and Oklahoma executing three inmates each, Indiana, Ohio and Tennessee two inmates respectively, and Arizona, Georgia, South Carolina, and South Dakota one inmate each). 3 This reflects the fact that the death penalty in the United States has become predominantly a Texas phenomenon and that, putting aside Texas (and occasionally a few other outlier states like Alabama or Georgia or Virginia), very few executions are being carried out in the rest of the country.
The decrease in the annual number of executions has gone hand-in-hand with a similar decrease over the period in the number of persons sentenced to death in the United States, as reflected in this second graph: The declining trend in the imposition of capital sentences is not only true at the national, aggregated level, but also at the individual state level. Even in a state like Texas, prosecutors and politicians have tempered their enthusiasm for death sentences.
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In addition, the number of abolitionist states has increased since the United States 2007 and 2008 , and that the temporary moratorium contributed to the downward trend in the number of executions. Incidentally, the temporary moratorium also created a natural experiment that will afford social scientists an opportunity to test, once again, the deterrent effect of the death penalty-which will likely provide further fodder for both sides of the death penalty debates. 11 The gradual convergence of a number of retentionist states toward abolition of the death penalty, in combination with the increased role of international legal and political opposition to capital punishment, in all probability will lead the United States Supreme Court to ban capital punishment as a federal constitutional matter. The numerical trend and political momentum 20 Some commentators suggest that the war on terrorism-which has displaced the war on crime-will have the effect of reinvigorating the death penalty. I am skeptical of this argument and tend to believe that the terrorist acts of September 11, 2001, have in fact reduced the national appetite for capital punishment in the context of ordinary crime. The contrast between terrorist acts and typical capital murders, from my observations, has undermined the strength of the death penalty appeal in cases of ordinary crime. 21 Radelet 2008: ___. Naturally, there is significant debate in the United States whether life imprisonment without parole is more cruel a punishment than death. I will not address this normative question. As a factual matter, support for the death penalty decreases when respondents are presented with the alternative of life imprisonment without parole and this sentencing option has been increasingly used in the United State over the past twenty years.
22 Simon Cole and Jay Aronson express reservation about the political influence of the DNA and other scientific exonerations in their contribution to this book. While I agree that the argument from science does not normatively resolve the death penalty debate, see Cole & Aronson 2008: ___, I do believe that the fact of so many innocent persons having been sentenced to death has exerted a dampening effect on the national enthusiasm for the death penalty, and will continue to do so. toward abolition likely will play an important role in the decision; but so will the greater role of international law in the Supreme Court's interpretation of the Eighth Amendment's "evolving standard of moral decency," as discussed by Carol Steiker and Jordan Steiker in their contribution to this book.
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Though it is difficult to chart the likely path of abolition, it is most probably that, within retentionist states, the transition to abolition will occur as a result of elite political leadership and ordinary acts of resistance. Experience has shown that abolition of the death penalty is rarely the result of loud and explicit democratic politics, but is instead more often the product of slightly counter-majoritarian, at times elite-driven judicial or political maneuvers. Abolition most often occurs against the backdrop of mild popular support for the death penalty. As such, it often entails an expenditure of political capital: it is not an issue that builds political capital for emerging leaders, but instead one that requires using existing political capital. Another important but rarely discussed factor that promotes abolitionist reform are ordinary acts of resistance by those who are either knowingly or unconsciously uncomfortable with capital punishment or truly opposed to the ultimate punishment. These men and women-a clerk at the county courthouse, an employee at the local police department, a secretary in the prosecutor's office, sometimes even a judge or law clerk-gummy up the system and slow death penalty cases down, sometimes to a snail's pace. Texas is, again, the outlier here, but it is revealing precisely for that fact: the reason that many other states are far less efficient than Texas at executing death row inmates is the product of ordinary, minor acts of resistance, sometimes conscious but often unconscious.
Neither of these two factors are especially good topics for elaboration since both take place below visibility. Yet they both will likely play important roles and will push states at the cusp into the abolitionist camp, continuing the national and global trend toward greater abolition 23 Steiker & Steiker 2008: ___. of the death penalty. This chapter explores these less visible dimensions of abolitionist reform, after first analyzing the leading indicators of abolition at the cross-national level.
I.
The cross-national models confirm what the recent trends show: in all likelihood, the United States will tend toward greater abolition. There are fewer such studies than one might expect, but there exist two recent quantitative studies that attempt to systematically assess the determinants of death penalty abolition using cross national models. There are a number of other comparative studies by criminologists and sociologists that do not use quantitative methods that may also be insightful, but I will focus here exclusively on those that use multiple regression analysis. Those Western European pressure on Eastern European countries; and (6) international pressure from regional peers and neighbor countries. Neumayer also includes in his models another five cultural, religious, economic and social factors, including (1) whether the country's legal system is based on English common law, which is believed to have a retentionist influence, (2) whether the society is strongly Islamic, as measured by the fraction of the Muslim population, (3) economic inequality, (4) ethnic and racial fractionalization, and (5) lagged rates of violent crime and homicide.
Using a proportional hazards model, Neumayer finds that, with regard to abolition for all crimes, three political factors seem to be strongly related to abolition: the democratic nature of the state, transitions to democracy, and regional pressure. A fourth, participation in the Council of Europe, is also important, but obviously less generalizable. Having a left-wing chief executive is also important, but the data for the model that includes this variable is limited and covers only 1975 to 2000 (n of 768 instead of n of 5,458 in the first model). The historical experience with armed political conflict is not significant. In contrast, three cultural, economic, and social factors seem to be associated with retention, and these are the greater degree of ethnic fractionalization, higher income inequality, and legal systems that are based on English common law. High homicide rates are also associated with retention, but here again the data are few and cover only the period 1975 to 2000. 25 Neumayer's findings are mostly similar with regard to abolition for ordinary crimes, except that ethnic fractionalization, homicide rates, and economic inequality are no longer statistically significant. As a result, the key factors are predominantly political: "democracy, a regime transition toward democracy, membership in the Council of Europe, a higher share of abolitionist countries within the region as well as the left-wing orientation of the chief executive's party all raise the likelihood of abolition. A legal system built on English common law and a predominantly Muslim population have the opposite effect in some regressions with relatively large sample sizes." 26 Neumayer concludes that "the continuation of the abolitionist trend is contingent on a further spread of democracy around the world, on political pressure imposed on retentionist countries, on regional peer group effects and on the political balance between conservative and left-wing parties within countries."
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With regards specifically to the United States, Neumayer decided to code the country as retentionist, but also ran the analyses dropping the US from the dataset and found that this "hardly affects the results." 28 Neumayer writes:
Many talk about American exceptionalism since with Japan it is the only democratic and developed country still holding on to the death penalty. Discussing possible reasons for this exceptionalism is beyond the scope of this paper. Unfortunately, for statistical reasons it is not possible to include a dummy variable for the US into the estimations to see whether the retentionist status of the US can be explained sufficiently by the explanatory variables, in which case the dummy variable would be insignificant, or whether there is something truly exceptional about the US, in which case the dummy variable would be statistically significant. Loosely speaking this is because with the US being retentionist over the entire period, such a dummy variable would predict failure to abolish perfectly and therefore be dropped from the model. If we exclude the US, or the US and Japan together, from the estimations, then results are not much affected. This is not very surprising given that these represent just two out of a great many countries. If we include dummy variables for the regions of Western Europe as well as South America to account for the fact that countries from these regions were often frontrunners of abolition, then again our results are hardly affected. It is not simple regionalism that drives abolition.
On the political factors, the United States should tend toward abolition: a strong democracy surrounded by two abolitionist countries, Canada and Mexico, with, at least occasionally, a center-left chief executive at the federal and state levels. The factors that would tend toward retention-setting aside the peculiarities of our federal system-would include the English common law tradition and the high incidence of violent crime and homicide. But the latter should be diminishing as a contributing factor, at least since the early 1990s. To be sure, as To be more specific, the measures of economic development are based on each nation's per capita GDP in 2000 (the authors reach similar results using per capita income, and, due to missing observations for infant mortality and literacy, were unable to use a human development index). The political condition variables measured two separate dimensions, first, an index measuring how much citizens are able to participate in the selection of governments ("voice and accountability") and, second, measures of the perception of political stability and presence of political violence. Primary religion and world region are self-explanatory. There are, in effect, two kinds of political issues in a democracy. There are political issues where the public is evenly divided. On these issues, it is possible to acquire political capital independently of the position advocated, based on oratory skill, charisma, or political ability. On these issues, even if the population is deeply emotionally invested, even if the issues raise deep cultural cleavages, it is possible to build political capital by changing a few votes. But there are other political issues-like the death penalty-where public sentiment is extremely lopsided. On those issues, a young politician cannot build political capital by taking the minority position. On the contrary, it entails expending political capital. And the term "political capital"
should be understood here literally: a politician will use up a portion of his or her popularity by advocating abolition, regardless of the fact that there may be, ultimately, a return on the investment. It may pay a political dividend in the future, but often it is a form of political recognition or admiration that has the quality of martyrdom rather than populism. The abolitionist political leader is viewed as someone who had moral conviction despite popular opposition; someone who went against the current of public opinion and who, in prevailing, acquired some moral status, recognition, or respect. These are the political leaders who are thought of as "just" or "righteous," though not necessarily as popular.
In this sense, abolitionist politics can produce a political aura, but rarely political votes.
This was true, for instance, with regard to François Mitterand in France. Before the abolitionist reform, there was only a political debt to be paid-no votes to be had. Mitterand and Robert
Badinter, his justice minister, understood this well and tried to minimize the damage. During the 1974 electoral campaign between Valéry Giscard d'Estaing and Mitterand, both candidates were hostile to the death penalty-Mitterand far more than d'Estaing-yet neither of them mentioned the issue. 42 As Robert Badinter writes, speaking of Mitterand on the death penalty, "he would only make a rare reference to the issue. Announcing an unpopular measure is not the best way to win votes. And it was a victory in the ballot box that he had to achieve first. Abolition would follow by itself." Democratic primaries in the United States were illustrative. None of the three early democratic front-runners were willing to stake out a clear position against the death penalty. Whenever they expressed support for the ultimate punishment, it was always qualified. But frankly, it was difficult to know where they really stood-in their conscience. Hillary Clinton appears not to have made any direct statements on the death penalty, but according to some reports, she had difficulty with the issue. 46 In the 2004 debates, Edwards cautiously supported the death penalty, noting that reforms were necessary: "I believe the death penalty is the most fitting punishment for the most heinous crimes, and I support it. But we need reforms in the death penalty to ensure that defendants receive fair trials, with zealous and competent lawyers, and with full access to 44 Badinter 2000 at 228. Chirac, as presidential candidate in 1981, was personally opposed to the death penalty, but did not make a big deal of his opposition. As a political matter, he proposed a referendum on the death penalty and stated that he would vote against. But again, he did not emphasize the death penalty issue. 45 At the national level and within most retentionist states, capital punishment is a litmus test issue, somewhat like abortion and gay marriage. Advocating abolition is perceived by the vast majority of citizens as being weak on crime, almost unpatriotic. As a result, it is only possible for an elected politician to effectively oppose the death penalty once he or she is already in a political position with excess political capital. Illinois Governor George Ryan's commutations are a good example of this. Ryan effectively expended political capital when he placed a moratorium on the death penalty. Ryan was a charismatic, populist Republican politician. He was a talented orator and had a gift with political audiences-and he had a lot of political capital. What is clear from the historical record is that he used up a lot of political capital when he intervened in the capital punishment arena. He did so in a charismatic and populist way. In fact, Ryan had a very compelling, "man on the street" approach to discussing his reforms. In discussing the moratorium, he would explain that being governor in a state with the death penalty is just like being the CEO of an airline: if 12 flights make it to their destination, Another important factor on the road to abolition-one that receives far less attention because it is so much less visible-is the minor acts of resistance that tend to delay, prolong, and generally disrupt death penalty cases. These are the actions of men and women in retentionist states who, sometimes consciously but even more often unconsciously, delay death penalty cases. Though not necessarily abolitionists themselves, they may find capital punishment unpleasant, uncomfortable, slightly disturbing, perhaps even a bit disgusting, something they would prefer simply not to deal with. The parallels in the debates over methods of execution and forms of torture, or for that matter the similarities in the discourses of suffocation in the lethal injection and the "water-boarding" controversies-discussed so ably in Robin Wagner-Pacifici's chapter in this book-are hard to escape or ignore. They infiltrate and permeate our thoughts about the death penalty, even if unconsciously. They make many people uncomfortable with the death penalty, even if unknowingly. And the resulting denial, discomfort, suppression, or simple plain disregard for death penalty cases has a significant impact on the life course of these capital cases. These men and women, whether by unconsciously trying to suppress these thoughts or deliberately ignoring the cases, effectively gummy up the capital punishment system-they slow it down, they put it on hold, they create delay, often unknowingly or unconsciously.
Clerks in the back office, secretaries and administrative assistants, a police officer, an investigator, a prison guard, people who have had their own brushes with the law or whose family members have been incarcerated-and given the high rate of incarceration in the United
States today, reaching one percent of the adult population, there are many such people-these people render the death penalty system inefficient and somewhat ineffectual. In several death penalty cases that I have been involved as a litigator, I have encountered more than just inertiamore than just laziness or distraction. I have experienced almost intentional or deliberate delay by men and women in all categories of life who take it upon themselves to stall a death penalty prosecution by ignoring it. It is these acts of resistance-one could say unconscious minor acts of sabotage-that render the death penalty simply ineffectual in many states. The deliberate resistance of doctors to participate in the mechanics of capital punishment is the conscious and public manifestation of these forms of resistance, but the phenomenon tends to be far more unconscious and, as a result, pervasive.
The model to understand these acts is that of "everyday acts of resistance" developed by James C. Scott 53 and notions of "moral economy" developed in the work of E.P. Thompson. 54 Everyday acts of resistance offers a model to understand the way that politically less-powerful groups achieve resistance to a dominant political framework. Through hidden transcripts and minor deviant acts, the less-powerful groups challenge the dominant regime, and gummy up the system. Those same acts of resistance can also be understood through the lens of moral economy. In his essay, The Moral Economy of the English Crowd in the Eighteenth Century,
Thompson discusses how actions that may otherwise be interpreted through more familiar lenses of delay, deviance or even criminality, may actually bear important political dimensions.
Thompson argued, for instance, that acts traditionally described as simple vandalism are often forms of political expression, of political protest or resistance to a political economic system which may appear to the actor as oppressive, disgusting, alien, or morally wrong. In his essay, Groups (1990) . 54 E.P. Thompson, "The Moral Economy of the English Crowd in the Eighteenth Century," in Customs in Common, 185-258. New York: Penguin Books, 1991. 55 Thompson 1991:188. perspective. The riots were a response to the perceived violation to the legitimate beliefs and moral order of the economy.
A traditional critique of resistance theories is that the ordinary acts of resistance tend to serve as substitutes for more direct and significant reform, thereby impeding political change.
This critique may be more powerful in other contexts, but in the death penalty arena it seems to operate differently. The minor acts of resistance here seem to be effectual precisely because they tend to sap the capital punishment system of its moral legitimacy. The lengthy delays undermine the primary justifications for the death penalty-whether it is the deterrent effect of the sentence of death, the finality of the punishment, or the moral equivalence, the jus talionis of the death sentence. This may reflect the unique ways in which sovereignty is constituted in the death penalty context-a question raised poignantly in Peter Fitzpatrick's contribution to this book.
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But in this particular context, those minor acts of resistance seem to erode the political support necessary for capital punishment to continue to function.
Another sentiment, also frequent in the United States, tends to contribute to the everyday acts of resistance: rooting for the underdog. This too is a strong strain in American culture. Many ordinary citizens are willing to help someone condemned to death when they feel that the system is stacked against them. There need not always be moral opposition to the death penalty, but simply a feeling that the scales are too heavily weighted in favor of the state. Naturally, these are not the dominant passions that are always encountered in death penalty cases. These are not the more public transcripts, but the hidden ones. The majority of actors in death penalty cases are deliberately seeking to promote the execution of the sentence of death. But the small acts of resistance-and the sustaining acts of kindness-have an important effect on the capital punishment system. 56 Fitzpatrick 2008. IV.
The empirical data reflect a clear trend toward abolition: in all probability, the United States, like the larger international community, will experience greater abolition of the death penalty during the first half of the twenty-first century. There is no reason to believe that the movement toward abolition will be especially rapid. As Michael McCann and David Johnson ably discuss in their chapter, there are important institutional impediments to abolition in the United States. There are numerous features unique to our federal system of criminal justicesuch as localized elections, decentralized policing and corrections, and multiple and dispersed layers of appellate court review-that present obstacles to abolition in the individual states.
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Nevertheless, the evidence pointing toward greater abolition has been steady and consistent not only in the last quarter of the twentieth century, but also in the first decade of the twenty-first century. It may well take twenty years for the momentum to reach a tipping point, but the direction of change favors abolition rather than retention.
It is unlikely that the momentum will start in the deepest corridors of the Death Belt-in 
